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ABSTRACT

The authors' paper will focus on recent court decisions concerning the I.R.S. power to enforce and collect
a tax assessment against third parties where the basis for liability are taxes owed by another person or
entity.  The foregoing commentary is directed to the tax practitioners.  The objective is to provide a
practical guide for tax professional who focus on IRS collection cases.

The Supreme Court's decision on April 30, 2007 has provided needed clarity for practitioners that are
engaged in a tax practice that includes the defense of taxpayers that are subject to I.R.S. enforced
collection efforts.

In a 9-0 decision the Court ruled that a transferee challenge to a Levy action by the I.R.S. must commence
an action against the I.R.S. within 9 months of the date of the Levy.  The decision in EC Term of Years
Trust  v. The United States (herein after referred to as E < trust) affirms the U.S. Court of Appeals (5th
Circuit decision).  Because the 9th Circuit had ruled contrary to the 5th Circuit,(see WWSM Investors v.
United States, 64F.3d 456 (1995)) The court granted Certiorari to resolve the conflict 549 U.S. ____
(2006).1

The facts of E < trust are an example of a classic case of transferee liability.  The transferors, Elmer and
Dorothy Cullers created E < trust in 1991.  The Cullers transferred a substantial portion of their assets to
the trust.  Shortly thereafter the I.R.S. assessed back taxes against the Culler's for unallowed deductions
the Culler's claimed in the 1980s.  The I.R.S. Levied against the transferee (the trustee of the E < trust) for
taxes owed by the Culler's.2  The trustee initially resisted the I.R.S. Levy.  However after negotiations
with the I.R.S., the trustee deposited $3,000,000 into a separate bank  account in the name of the trustee.
The I.R.S. levied against the bank account.  One year after the Levy, the trustee commenced a refund
claim against the I.R.S. to reclaim the $3,000,000.

The I.R.S. opposed the refund claim citing the 9 month statute of limitation set forth in I.R.C. Section
6532(c)(1).

The trustee argued that under the 9th Circuit decision in WWSM Investors v. United States the trustee
could commence a refund claim under 28 U.S.C. 1346 (a)(1) which grants a 2 year statute of limitations.

The Supreme Court sided with the 5th Circuit and ruled that a suit to contest an I.R.S. Levy must be
commenced exclusively under the provisions of IRC Section 7426(a)(1); therefore, the 9 month statute of
limitation forever bars the trustee's refund claim.3 The Supreme Court's decision provides an opportunity
to focus on the I.R.S. power to use enforced collection action against the taxpayer and transferees.  This
paper will explore the following topics:

1. The I.R.S. source of power to use enforced collection action
2. A review of Lien, Levy and other distrait procedures the I.R.S. has available
3. Transferee liability under the I.R.S. Code and under state fraudulent transfer statues
4. The I.R.S. Administrative avenues for relief will be explored and the I.R.S. forms and policies 

will be reviewed



I.R.S. POWER TO USE ENFORCE COLLECTIONS

The I.R.S. is authorized by IRC 6331 of the Internal Revenue Code to collect delinquent taxes through
levy, lien and distrait.  Many practitioners and some courts do not have a clear understanding of the
collection powers and sometimes confuse the three enforcement tools.

Levy:  A levy is a notice to a third party that commands the third party to payover a taxpayer's property
owned by the taxpayer but in the possession of the third party, to the Internal Revenue Service.4  The
most common form of levy include a demand to a bank that the taxpayer's checking account be paid over
to the I.R.S.  Another common form of levy is a levy directed to the taxpayer's employer to pay over
accrued but unpaid wages of the taxpayer to the I.R.S.

Any property of the taxpayer can be levied to collect delinquent taxes, unless the property is exempt.5
The exempt property list is limited and short.  Property that is immune from Levy include unemployment
benefits and special pensions for Medal of Honor winners.

The I.R.S. must notify the taxpayer of the following:
1. a notice and demand for payment
2. a notice of intent to Levy
3. a notice of a right to a hearing6

The notice must be given to the taxpayer:7

1. in person
2. delivered at the taxpayer's home or business
3. sent to the taxpayer's last known address by certified mail

IRS letter #3174(p) sets forth the formal requirement of steps 2 and 3 above. (Exhibit A)

Upon receipt of the notice of intent to Levy if the taxpayer disagrees, the taxpayer must immediately file a
request for a collection due process hearing form 12153.(Exhibit B)  If after the hearing, the taxpayer
remains unsatisfied with the I.R.S. response the taxpayer my file a collection appeal request on I.R.S.
form 9423.(Exhibit C)  The forms can be downloaded from the I.R.S. website.  The request for a
collection appeal must be filed within two days from the conclusion of the collection due process
hearing.8  It is very important for the practitioner to maintain a record of the correspondence with the
I.R.S.  Therefore as a matter of good practice all forms should be faxed to the designated I.R.S. officer
and mailed to that officer by certified mail return receipt requested.  The precaution is necessary because
on many occasions a case can be shifted to I.R.S. offices with the various I.R.S. service centers.  It is
possible that the current case officer may not have the taxpayer's entire file.  Assuming that the I.R.S.
rejects the taxpayer requests at a due process hearing and on appeal the I.R.S. can then Levy on the third
party for the taxpayer assets.

Lien:  A lien (a priority claim) arises in favor of the United States thirty days after the I.R.S. has recorded
an assessment of a tax on its records and the taxpayer has refused to pay the tax within 10 days after the
demand for payment.9  When a taxpayer has not fully paid a tax that is due and owing the lien will attach
to all of the taxpayer's property.10  This lien is an unpublished lien that cannot defeat the claim of senior
lien creditors, i.e., the recorded mortgage holder that has a lien against the taxpayer's residence.  So long
as the I.R.S. lien remains unrecorded, the taxpayer has the power to grant third party lenders lien priority
that will be senior to the I.R.S. lien.11



The I.R.S. may file a notice of federal tax lien with the clerk of the court for the county in which the
taxpayer resides and/or owns property.12  Once recorded, the lien will be senior to future third parties that
seek priority over the taxpayer's assets through the recording of mortgages and or money purchase   liens.
The filing of notice of a federal tax lien is not a seizure of the taxpayer's assets.  However, the filing of the
notice of the tax lien can have a devastating impact on the taxpayer's credit record and his ability to secure
future financing.

The filing of notice of federal tax lien protects the IRS' right to priority against future third party creditors
i.e. a purchaser, a holder of a security interest or a judgment lien creditor.  The federal tax lien will expire
by operations of law.  Ordinarily in the absence of a refiling by the I.R.S. the lien expires ten years after
the I.R.S. has assessed the tax that is secured by the lien.  The notice of tax lien is filed on I.R.S. form
668 with the clerk of court in the county where the property is physically located.13

DISTRAIT/SEIZURE BY THE I.R.S.

The I.R.S. has the power to directly seize assets under the control of the taxpayer.  This power granted to
the I.R.S. to seize personal property, real estate and to close a business activity of the taxpayer.  This
power is the most intrusive as it relates to the direct confrontation by the I.R.S. with the taxpayer.  The
fruits of the I.R.S. distrait action can be viewed and enjoyed by third parties through the I.R.S. auction of
the taxpayer's assets.  Visit the I.R.S. Auction website www.ustreas.gov/auctions/irs/.

In a seizure action the I.R.S. physically removes an asset from the control of the taxpayer.14  In cases
where the asset cannot be removed from its physical location i.e. a going concern business the I.R.S. will
lock the business and take control of the business assets.

Because a seizure involves the physical removal of an asset from the control of the taxpayer, the Internal
Revenue Code and I.R.S. procedure require that the revenue officer verify certain facts.

IRC Section 6331 (j) requires
A. The tax liability must be verified
B. all other collection methods must be considered before a seizure action
C. prior to the seizure the I.R.S. must verify that the sale of the seized asset will result in 

proceeds that exceed the expenses of sale and existing priority claims by third parties.

Internal Revenue Manual section 5.10.1.3.3.1. (10-01-2004) requires the revenue officer to include in
his/her evaluation of the net equity potential, the actual costs of the asset seizure (towing fees, storage
costs, transportation costs, lock smith fees, etc.)

In summary a seizure by the I.R.S. is a last resort action,  in which the revenue officer and his/her
manager must carefully evaluate the cost benefit of the seizure.

TRANSFEREE LIABILITY

Transferee liability occurs when the I.R.S. seeks to collect a tax owed by a taxpayer from a third party.  If
successful the I.R.S. may collect the tax from the third party or the I.R.S. may use enforced collection
action to gain control over the property transferred to the third party.



There are a number of theories relied upon by the I.R.S. to pursue tax collections from third party owners.
This paper will focus on three of the most common forms of transferee liability.

Statutory Transferee Liability

The Internal Revenue Code Section 6901 provides a formal statutory frame work whereby the I.R.S. may
assess against a third party for taxes that are owed by the original taxpayer.  Under statutory transferee
liability the I.R.S. may assess and collect taxes from a third party in cases where the original taxpayer has
transferred his assets to a third party in a tax year in which a tax liability is assessed and remains unpaid,
i.e., in 2000 the taxpayer transferred $300,000 to a third party two years later in 2002 the I.R.S. assesses a
tax against the taxpayer in the amount of $300,000 based upon unreported income in 2000.  Under the
I.R.C Section 6901 the I.R.S. may also assess and collect the tax due from the third party.

The statutory procedure grants to the third party the right to contest the transferee assessment in U.S. tax
court.  Section 6901 codifies the power of the I.R.S. to assess a tax against a third party.  The statutory
scheme follows the same pattern that is required for the assessment of a tax against the taxpayer.  Section
6901 is not limited to the assessment of income taxes.  This section has been applied to beneficiaries of
estates and to Donees where an unpaid gift tax has arisen as a result of a transfer for less than full
consideration, Sec IRC Sec 6901 (h).  Section 6901 has been applied to the acquiring corporation in
mergers and reorganizations to collect a tax owed by the acquired corporation.15

Section 6901 requires three preconditions before transferee liability can be asserted.
1. There must be a transferee as defined in the Treasury regulations.

a. a distributee of an estate
b. a shareholder or partner of a dissolved corporation or partnership
c. a donee
d. a successor or surviving corporation
e. a fiduciary

2. The proposed assessment by the I.R.S. must be timely made.  The Service has one year 
after the application of the pursuant to IRC 6901 statute of limitations for the assessment 
of the tax against the taxpayer to assess against a transferee.

3. The transfer of the property to the third party must occur after the accrual of a tax 
liability.16  The terms accrual and assessment must be distinguished.  Assume that in the 
year 2000 a taxpayer has earned income that is not reported on his 2000 return which 
was timely filed on April 15, 2001.  The I.R.S. subsequently assesses a deficiency for the 
unreported income on April 15, 2003.  Assume that the taxpayer transferred property to 
his brother in the year 2000 and that the transferee is a person described under IRC 6901.
The I.R.S. may assess against the brother because the tax liability accrued in 2000.  The 
fact that the I.R.S. did not assess the tax against the taxpayer until 2003 is irrelevant.

In a case where a taxpayer files a fraudulent return the I.R.S. has no statute of limitation bar.17  Under IRC
Section 6501 the I.R.S. may assess a tax against the taxpayer at anytime.  Therefore, a transferee may find
himself in a situation where he has owned the transferred asset for more than a decade yet be subject to a
transferee liability assessment.  Under Section 6901 the I.R.S. is not restricted to the enforced collection
action against the transferred asset.  The I.R.S. may assess and collect against any property of the
transferee.18



The authors were recently involved in a case where the taxpayer filed fraudulent returns for the year 1982
through 1989.  The I.R.S. prosecuted the taxpayer under the evasion statute IRC Section 7201.
Subsequently in 1992 the I.R.S. assess taxes against the taxpayer for the open year.

The father of the taxpayer was provided title to a residence in 1982 by the taxpayer.  In 1993 the I.R.S.
assessed transferee liability against the father.

TAX COURT RELIEF.

If the I.R.S. elects to pursue the transferee under Section 6901 it must issue a statutory notice of
deficiency.19  Therefore the transferee may petition the United States tax court for relief.

NOMINEE TRANSFEREE LIABILITY

The I.R.S. may levy or file a notice of federal tax lien against a third party who holds title to an asset
transferred to the third party by the taxpayer.  The government's theory is based upon the concept of
fraudulent conveyance and the purported fact that the third party is acting merely as an agent of the
taxpayer.  The I.R.S. may levy against the third party, as it did in the E < trust case or it may file notice of
a federal tax lien to encumber real property transferred to the nominee.  The third party can resist the levy
through the procedure set forth in IRC Section 7426(a)(1) or in the case of the tax lien through a quiet title
action to extinguish the lien.20

A nominee case can arise when a taxpayer has transferred title to a third party.  However, the taxpayer has
retained control over the asset.  A nominee theory involves the determination of the true beneficial
ownership of the property.  Oxford Capital Corp. vs. United States.21

Example:  Reverend Billy Bob has under reported his income for the year 2006. To avoid future I.R.S.
action against his assets he transfers his personal residence to his parents.  Billy Bob continues to reside in
the home.  Billy Bob also pays the household expenses i.e. gas, electricity, homeowner insurance.  If the
I.R.S. determines that additional taxes are due from Billy Bob for the year 2006 and Billy Bob fails to pay
the tax after a demand, the I.R.S. may take collection action against Billy Bob.  The I.R.S. may also take
action against the parents of Billy Bob as his nominee.

The I.R.S. may elect to file a notice of federal tax lien against the parents.  Form 668 Notice of Federal
Tax lien will indicate that the lien is filed against the parents as nominees of the taxpayer. The lien notice
will identify the property that is the subject of the lien.

The 10 years collection statue that applies to Billy Bob will also apply to the nominee.

Therefore, should Billy Bob agree to extend the collection statue of limitation by signing I.R.S. form 900
or extend the collection statute by some other action i.e. tender an offer to comprise the tax liability.  The
statute of limitation will also apply to extend the collection period against the nominee.

Where a taxpayer transfers assets to a third party but retains control over the assts, the federal tax lien will
attach to the specific property transferred and not to all of the assets of the nominee.



In a nominee case the I.R.S. may in addition to the filing of a federal tax lien, file a suit to set aside a
fraudulent conveyance.  The I.R.S. must prove that the taxpayer transferred to a nominee property in an
effort to defeat the collection of a tax due to the United States.  If the United States prevails,
the title of the property is reinstated in the name of the taxpayer.

The potential liability of the transferee is limited to the property held by the transferee.  The tax liability
will not extend to the transferee's other property unless it can be proven by the United States that the
transferee:

1. allowed the property to depreciate in value
2. sold, concealed or transferred the property
3. co-mingled the property

However, the amount of the personal judgment against the transferee cannot exceed the value of the
property at the time of the transfer to the nominee.

In a case decided in the Sixth Circuit, the United States Court of Appeals (Spotts vs. U.S.) reviewed a
case in which the former wife of a taxpayer had brought a quiet title action against the United States in
which she sought to remove a nominee federal tax lien filed by the I.R.S. for taxes owed by her former
husband.  In the United States District Court the I.R.S. had prevailed on a summary judgment.  The Court
of Appeals reversed the district court and returned the case to the District Court for a hearing on the issue
of whether the former husband had an interest in the residence at the time the tax deficiency accrued.22

In Spotts, Ray and Peggy Spotts were invested in an offshore tax shelter in which all of Mr. Spotts'
income from his business activity were deposited in an offshore bank.  Mr. Spotts was given a debit card
by the offshore bank to access his income.  Two years later the Spotts decided to buy a home for
$275,000.  $200,000 of the purchase price came from the income earned by Mr. Spotts that was on
deposit at the offshore bank.  In an effort to conceal the $200,000 payment, the Spotts signed a $200,000
mortgage in favor of the offshore bank.

In 1998, two years after the purchase Mrs. Spotts filed for divorce and the I.R.S. assessed a $375,000
liability for taxes that accrued during the year that the house was purchased.  The assessment was against
Mr. Spotts (Evidently Mrs. Spotts had no income during the tax periods and did not file a joint return.)

After the assessments against Mr. Spotts the I.R.S. filed a notice of a nominee federal tax lien against the
house owned by Mrs. Spotts.

The Court of Appeals ruled that a nominee tax lien can only attach to property in which the taxpayer (Mr.
Spotts) had an interest.

The court concluded that the mere fact that the house was titled in Mrs. Spotts name does not render the
transfer suspect.  The court cited the Kentucky Supreme Court for the position that legal title to the
property raises a presumption of true ownership.  Further the Appeals Court cited 54 AM Jur., Trusts
Section 205 for the proposition that a conveyance from a husband to the wife, generally does not raise a
presumption of a resulting trust (The wife holding the title for the husband) which is the essential element
of a nominee theory of liability.

Spotts is a cautionary case for the government, because it is not sufficient in a nominee case to prove that
the transfer was without consideration at a time when a tax has accrued.  The essential element of
nominee liability is that the transferor - taxpayer must remain the true beneficial owner of the property.

It is dangerous for practitioners to place too much reliance on the Spotts' case for the following reasons:



1. State law and federal fraudulent conveyance statutes will be determinative if a transferee 
is a nominee.  There is no uniformity with respect to state laws.  An analysis of the 
specific state law is required.

2. The United States is not restricted to the use of nominee liability.  The I.R.S. may pursue 
the case under the deficiency procedures set forth under Section 6901.

Alter Ego Transfers.  The E < trust case is a classic example of alter ego transfer.  In the E < trust case,
the Cullers created a trust with a bank trustee.  The Cullers then transferred a substantial portion of their
assets to the trust.  At the time of the transfer the Cullers has reason to know that the I.R.S.  would seek an
assessment of taxes for years that preceded the year of the transfer.

In an Alter Ego case, the I.R.S. may disregard the entity i.e. the trust, corporation, partnership or LLC and
pursue the claim against the transferee.  In a case where the third party resists the I.R.S. Levy, lien or
seizure, the I.R.S. must prove

1. The interest of the taxpayer and the entity (trust) are the same and are not divisible.
2. That an inequitable or fraudulent result would occur if the third party is allowed to retain 

the property.

Where the I.R.S. seeks to use an Alter Ego theory of liability the I.R.S. must rely on the fraudulent
conveyance statue of the state where the property is located.  Also under federal law,  The Federal Debt
Collection Procedures Act provides a federal cause of action for setting aside a fraudulent conveyance.
(28 U.S.C. Sec. 3301)

PROCEDURES AVAILABLE TO TRANSFEREES WHERE PROPERTY THAT
THEY CLAIM THEY OWN IS SEIZED OR IS THE SUBJECT OF A LEVY.

1. Administrative Remedy
A transferee may under IRC Section 6343(b) request that the I.R.S. release a Levy where it can be
demonstrated the property has been wrongfully levied.

(a) Transferee.  The taxpayer may not avail himself to this remedy.  Only the transferee may 
make the request.

(b) I.R.S. publication. 594 provides the format for the request for release from a wrongful 
Levy.  A  transferee who has received I.R.S. Form CP-90-Final Notice of Intent to Levy 
must timely file Form 12153 a request for a collection due process hearing.  The due 
process request must be filed within 30 days from the date of the CP-90 letter.  The notice
must be sent to the I.R.S. address listed on the Levy notice.

(c) The transferee must be able to show that he is not a transferee within the meaning of 
Section 6901, an Alter Ego or a nominee.

(d) If the due process hearing results in the I.R.S. declining to release the Levy the transferee 
must appeal the adverse decision within two days of the adverse due process hearing.

(e) The transferee must be aware that the use of the I.R.S. administrative process does not t
toll the 9 month statute of limitations.

2. U.S. District Court.  After the conclusion of a due process hearing the taxpayer may seek a 
judicial review under IRC Section 7426(a) which provides that a third party may bring a Civil 
Action against the United States in a United States District Court.  The form of the 
litigation is beyond the scope of this article.  However the practitioner must be cognizant that the



statute of limitations has a very short fuse in cases where a transferee seeks to avoid a Levy 
or seizure against property that the transferee claims that is his property.  Therefore, the 9 month 
statue of limitations must be monitored.

Procedures available to transferees where the property that is claimed is the subject of a federal 
tax lien.
1. Administrative Remedy

(a) To whom is the request directed.  A request for a release of a tax lien against a 
transferee's property is directed to:  IRS, Attention: Technical Services 
Advisory Group Manager.  IRS Publication 4235 provides the address of the 
TSG Group for the geographical areas of the real property subject to the lien.

(b) Format .  There is no specific form that is required to be used by the requestor.

IRS publication 487 provides the general instructions for the request.  The request should include:
1. Name and address of the requestor
2. A legal description of the property.  This can be obtained from the real estate deed or real

estate mortgage (A copy of the deed should be attached to the request)
3. A copy of the tax lien
4. The legal basis for the transferee's requested release.
5. The transferee must sign the request and include the words above your signature "Under 

penalties of perjury, I declare that I have examined this 
application and to the best of my knowledge and belief it is true correct and complete."

2. Judicial Remedy.  While beyond the scope of this article, the transferee may commence a quiet 
title action against the United States to remove the federal tax lien, under the provisions of 28 
U.S.C. Section 2410(a).  In a quiet title action the transferee seeks to perfect his title in parcels 
of real estate that are subject to a notice of a federal tax lien.  If granted the transferee's title to the
real property will be cleared of the tax liens that have been filed by I.R.S.

SECTION 6901 TRANSFEREE LIABILITY PROCEDURES

Where the I.R.S. has elected to pursue a transferee under IRC Section 6901, the I.R.S. must as a
precondition to the collection action follow the assessment procedure that are set forth in IRC Section
6901.  There can be no transferee liability until the transferee has either waived the assessment procedure
by the execution of I.R.S, form 870 or if the I.R.S. has issued a statutory notice of deficiency and the 90
day period for the assessment of the liability has elapsed and the taxpayer has not filed a petition to
challenge the assessment in the U.S. tax court.  Therefore, unlike a Levy, lien or seizure action that is
based upon nominee or alter ego liability where the I.R.S. is seeking enforced collection against the
transferee, a 6901 procedure is a two step process.

First, the I.R.S. must administratively conclude that the transferee liability should apply to the transferee.
Once the determination has been made, the tax payer must agree with the I.R.S. position by execution of a
form 870 (waiver of restriction on the assessment of the liability) or the I.R.S. must prevail in the U.S. tax
court.  Only after the 870 is signed; the statutory notice period has expired, or the I.R.S. prevails in court
can the I.R.S. commence the collection action against the transferee.  Therefore, the practitioner who
seeks to defend the transferee under a 6901 case will have the benefit and the option to follow the normal
I.R.S. internal review procedure that would include a review at the agent/manager level and the appeals
office of the I.R.S. and the U.S. tax court.



Endnotes

This paper is a work in progress.  The authors will provide end notes, amendments and editorial changes
at the conference.
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